
                                                    
    IN THE COURT OF SUB DIVISIONAL JUDICIAL 

MAGISTRATE , (M), KOLIABOR

                                         Sri Angshuman Bora
                                         S/O Late Guna Kanta Bora
                                          R/O Hatbar, PS: Jakhalabandha
                                          Nagaon

v.
                                       Sri   Ramen Bora
                                       S/O Sri Nandiram Bora
                                       R/O Pubthoria, PS: Koliabor,
                                       Nagaon.
                 U/S 138 Negotiable Instruments Act, 1881.
                                           

                Present:Smt I. Borthakur, SDJM , Koliabor

Appearance:
                     For   Complainant:Sri Gajen Saikia
                      For  Accused: Sri Atindra Hazarika

Evidence Recorded on: 7.7.14,1.11.14,9.2.15, 21.2.15
Argument Heard on:9.4.15
 Judgment :21.4.15

JUDGMENT OF THE CASE N I ACT 04/2013 



                  
                              JUDGMENT

The   present  Complaint  has  been  filed  U/S  138  Negotiable 
Instruments Act, 1881, by the Complainant, Sri Angshuman Bora 
The Complaint has been filed against  Sri Ramen Bora. 
           The chain of facts leading to the institution of the present 
Complaint is that the accused had issued one cheque in favour of 
the complainant in discharge of his lawful dues being cheque No. 
4353812  dated  5.6.2013  of Rs.2,10,000(Rupees  Two Lakhs  Ten 
Thousands only) drawn on  Assam Gramin Vikah Bank, Kuworitol 
Branch.That  upon presentation  of the cheque  at  SBI,  Kaliabor 
Branch,for  encashment  on 24.6.2013,  the same was dishonoured 
vide  Dishonour  Memo/  Cheque  Return  Memo   dated  28.6.2013 
with  the  remark,”Funds  insufficient”  .That  one  demand  notice 
dated  was  sent  by the complainant   through his  Advocate,  vide 
registered post with Acknowledgement  due on 20.07.2013 to the 
accused, informing him of the factum of dishonor and demanding 
payment of the cheque amount within fifteen days from the receipt 
of  Notice.That,  the  Notice  had  been  served  on  the  accused  on 
19.08.2013.  That,  the  accused  failed  to  make  payment  of  the 
cheque  amount  even  after  expiry  of  the  stipulated  time  and 
therefore, the present complaint has been instituted under  section 
138 r/w section 142 of the NI Act, 1881.
            The accused was called upon to face trial and upon  his 
appearance,particulars of offence U/S 138 NI Act were read over 
and explained to the accused to which  he pleaded not guilty and 
claimed trial.
       On the Prosecution side, one witness was examined:
                      
          
             Statement  of accused under  Section 313 CrPC  was 
recorded.One  witness  was  adduced  on  the  defence  side.  I  have 
carefully perused the case record and heard the learned counsels on 



both sides.Also  perused the Written  Argument  submitted  by the 
Complainant side before conclusion of the Oral Arguments.

          Points For Determination:

1. Whether  the   present  complaint  is  time  barred/barred  by 
limitation?
2.  Whether the accused had issued the cheque in discharge of 
his  lawful dues  towards the complainant ?
3. Whether the accused had committed the offence U/S 138 of 
NI Act?

DISCUSSION, DECISION AND REASONS THEREFOR:

Determination of Point No. 1: 
 Perused of the Case Record and the Exhibits placed on record 
by  the  Complainant  side.  The  Cheque  (Exhibit  1)  was 
dishonoured   for  Insufficient  Funds  in  the  Account  of  the 
accused, Ramen Bora  and the factum of dishonor was intimated 
to the Complainant by the Branch Manager, State Bank of India, 
Kaliabor, Branch on 29.6.2013(Exhibit 2). The Complainant has 
stated in his Examination in chief ( on Affidavit) that the Legal 
Notice was sent to the Accused on 13.07.2013.The Postal receipt 
has been marked as Exhibit 3 . The A/D card was not received 
back but the Complainant side has placed the photo copy of the 
Service Record  of PO (not Exhibited) but bearing the date of 
receipt of Notice by the wife of the accused , Ramen Bora on 28. 
7.2013. However, in the evidence  on Affidavit, the Complainant 
has stated that the date of receipt of the notice is on 19.08.2013 
but  no  supporting  document  has  been  furnished  by  the 
complainant. The accused, Ramen Bora while deposing as DW1, 
in his cross examination, admitted that the Notice was received 
by  his  wife  on  28.7.2013  which  is  the  same  date  as  on  the 
service  record  of  the  Post  Office,  placed  by the  Complainant 
side. From the Case Record, it is seen that the present complaint 



was  filed  on  9.10.2013  and  cognizance  was  taken  on  the 
Complaint  by  my  Learned  Predecessor  on  12.12.2013.Now,  I 
shall  go  through  the  provisions   under  the  Negotiable 
Instruments Act, 1881, for a while.
Section  142  of  the  Negotiable  Instruments  Act,  1881, 
provides as:
Notwithstanding anything contained in the Code of Criminal 
Procedure, 
a.No court shall  take cognizance of any offence punishable 
under section 138………………………………
b. Such complaint is made within one month of the date on 

which  the  cause  of  action  arises  under  clause  © of  the 
proviso to section 138
Next I shall go through the clause © of the proviso to section 
138 of the Act.  It states that: the drawer of such cheque 
fails to make the payment of the said amount of money to 
the  payee  or,  as  the  case  may  be,  to  the  holder  in  due 
course of the cheque, within fifteen days of the receipt of 
the said notice.
However,  the proviso to section 142 of the Act  states  that: 
Provided that the cognizance of a complaint may be taken 
by  the  Court  after  the  prescribed  period,  if  the 
complainant  satisfies  the  Court   that  he  had  sufficient 
cause for not making a complaint within such period. 

In the case in hand, it is an admitted fact that the Legal Notice 
was  received  by  the  wife  of  the  accused  on  his  behalf,  on 
28.7.2013.  Therefore,  as  per  the  statutory  provision  the  time 
period  for  making  payment  of  the  cheque  amount  expired  on 
12.08.2013 and the statutory period for filing the Complaint was 
within one month from 12.08.2013. From the Case record, it is 
seen that the present complaint  was filed on 9.10.2013.Clearly 
there is delay of about 27 days in filing the Complaint. At the 
time of argument,  the plea has been raised that there has been 
delay in filing the complaint and although there is provision for 
condonation of delay U/S 142 of the Act   , the benefit has not 



been availed by the complainant side. There is no specific prayer 
in  the  entire  complaint  petition  or  in  the  evidence  of  the 
complainant  for  condoning  the  delay  in  filing  the  complaint. 
Although cognizance had been taken by my learned Predecessor 
on the complaint,  however,  no specific  Order has been passed 
regarding condonation of delay . Therefore, it is derived that the 
delay had not been condoned so far  and although the fact has 
cropped up at the time of Argument,  plea of limitation can be 
taken up at any time before Judgment.  “Sufficient  cause  “ as 
worded  under  the  proviso  to  section  142  of  the  Act  is  to  be 
understood as such cause which was not within the control of the 
complainant and the cause must be a reasonable cause and not 
merely a fanciful excuse for not filing the complaint within the 
time  period  stipulated  under  the  statute.It  must  reflect  that 
despite  prudence,  the  complainant  could  not  have  filed  the 
complaint within time due to some extraordinary factor beyond 
his control. In the case in hand,no plausible explanation has been 
offered by the Complainant for not filing the complaint  within 
time. The complainant merely by stating  in his Complaint that 
he had given 45 days to the accused for making payment, cannot 
supercede the mandate of the Statute.The time limits provided 
under the Negotiable Instruments Act , 1881 are not amendable 
by  private  agreements  between  the  parties.  Therefore,  upon 
consideration of all aspects of the matter and given the fact, that 
there is no specific prayer by the complainant for condoning the 
delay  and  in  the  absence  of  any  specific  Order  by  Court 
regarding condonation of delay and furthermore, in the absence 
of  any satisfactory  explanation  by the complainant  explaining 
the delay, this Court is of the opinion that the present Complaint 
has been filed beyond the statutory period and the delay has not 
been condoned; therefore the case is clearly time barred. Hence, 
the first point is decided in the affirmative.

Determination of point No . 2:The complainant contended that 
the accused issued the cheque in question  towards  the payment 



of  the  the  loan  amount  taken  by  the  accused  from  the 
complainant  .  The  Complainant  contended  that  he   had  good 
relation with the accused and that due to the said good relation 
he  had  lent  him  the  sum  of  Rs.  210,000(Two  Lakhs  Ten 
Thousands)   to  the  accused  and  no  document  relating  to  the 
transaction was taken from the accused.PW1, the complainant, 
deposed  that  the  accused,  Sri  Ramen  Bora  had issued  cheque 
bearing  No.  4353812  of  his  Assam  Gramin  Vikas  Bank, 
Kuwaritol Branch on 5/6/2013  for a sum of Rs. 210,000(Two 
Lakhs  Ten  Thousands  )only  for  discharge  of  the  loan.The 
Complainant has also produced the said cheque and the same is 
marked as Exhibit  1.In the statement   of the accused recorded 
U/S 313 CrPC,the accused stated that he had taken Rs. 50,000 
from the complainant  on loan in the month of October, 2012 @ 
Rs. 10 per month as interest. In the first month, he returned Rs. 
5000 and in the next  month Rs. 20,000 and paid Rs. 2000 as 
interest on the loan.In January 2013, he returned the full amount 
to the complainant.In his cross examination, while deposing as 
DW1,  the  accused  admitted  his  signature  on  the  cheque  but 
stated that  he had issued one blank  cheque as security.In his 
statement  recorded U/S 313 CrPC, the accused stated that one 
Haren Bora was present at the time of the transaction. However, 
defence  has  adduced  no  cogent  evidence  to  meet  the 
contention.As such it is held that the cheque was duly filled up, 
because it cannot be expected that anyone would give a blank 
cheque  without  contemplating  the  possible 
consequences.Learned Defence Counsel has raised the argument 
that  the  cheque  was  not  issued  by  the  accused  towards  the 
discharge of a legally recoverable debt. It is the contention of the 
defence that  the complainant  is  a money lender  by profession 
and  lends  money  on  interest.Learned  Defence  Counsel  has 
placed a Judgment as reported in Crl LJ page 1285, where the 
Kerela High Court has held that 
“Presumption under section 139 in his favour that is holder 
in  due  course  can  be  drawn  only  ,  if  it  is  established  by 



evidence and materials on record. Complainant is bound to 
establish the basis for drawing of presumption”.
Learned Defence Counsel has relied on another recent Judgment 
as reported in Crl. L.J 2015 page 912,  where the Supreme Court 
has held that where the complainant failed to prove his source 
of income to lend Rs. 14 lakhs to the accused and he failed to 
prove  that  there  is  legally  recoverable  debt  payable  by 
accused to him, acquittal of accused was held proper.
In  Rangappa  case  as  reported  in  AIR  2010SC  1898,  the 
Supreme  Court  held  that  the  presumption  mandated  under 
section 139 NI Act includes a presumption that there exists a 
legally recoverable debt or liability and that is a rebuttable 
presumption and it is open to the accused to raise a defence 
wherein the existence of a legally enforceable debt or liability 
can be contested.
In the case in hand, the accused in his evidence has admitted that 
there was good relation between him and the complainant.  He 
admitted that he had borrowed R. 50,000 from the complainant 
for his urgent  needs of his business with a condition to return 
the  money within three months. He stated that he had taken the 
money  on  interest  payable  to  the  complainant.  However,  the 
accused led no cogent  evidence or produced any document  to 
support the contention that the debt was not legally recoverable 
debt. Defence has not satisfactorily shifted the onus back to the 
complainant side. From the above discussion, it may safely be 
concluded  that  the    cheque  (Exhibit  1)  was  issued  by  the 
accused in favour of the complainant  towards  repayment  of a 
legally recoverable debt/loan and hence, was issued towards the 
discharge of a liability.Therefore, the second point is decided in 
the affirmative.

     Determination of point no.3 
        The offence under section 138 NI Act, 1881 is complete on 
the satisfaction of certain conditions.
 Proviso to Section 138 –
Provided that nothing in this section shall apply unless-



a. The cheque has been presented to the bank within a period of 
six months from the date on which it was drawn or within its 
validity , whichever is earlier

    Clause (b) states that –the payee or the holder in due course of 
the cheque , as the case may be, makes a demand for payment  of 
the said amount  of money by giving a notice in writing , to the 
drawer  of  the  cheque  within  thirty  days  of  the  receipt  of 
information  by  him  from  the  bank  regarding  the  return  of  the 
cheque unpaid;
  Clause © states that- the drawer of such cheque fails to make the 
payment of the said amount of money to the payee or, as the case 
may be , to the holder in due course  of the cheque , within fifteen 
days of the receipt of such notice.
 It is provided that the cheque has to be deposited within 6 months 
of its issuance or within its validity period. In the instant case, as 
per  the  Complainant’s  examination  in  chief(on  Affidavit)  the 
cheque  was  presented  for  encashment  on  24.6.2013  but  Exhibit 
5(1),  which  is  the  Cheque  Return  Memo  from  Assam  Gramin 
Vikash Bank is dated as on 21.06.2013.The cheque deposit slip has 
not been placed before Court. Therefore, the exact date of deposit 
of  the  cheque  is  not  known  .  The  cheque  is  dated  05.06.2013. 
Exhibit 2, is the Cheque Return Memo from SBI, Koliabor Branch 
is  dated 29.6.2013.From the date of the cheque return memo,  it 
may be presumed that the cheque was presented within six months 
from the date on which it was drawn or within its validity period. 
  The next condition under the NI Act is the issuance of demand 
Notice  to  the  accused  within  one  month  from  the  date  of 
knowledge of dishonor. PW1 deposed in his examination in chief 
(on Affidavit) that  the complainant had issued the demand notice 
through  his  Advocate,  (marked  as  Exhibit  4),  on  13.07.2013 
informing  the  accused  about  the  factum  of  dishonor  and 
demanding payment of the cheque amount within fifteen days from 
the receipt thereof. However, from the postal receipt (Exhibit  3), 
the date of the  postal receipt cannot be ascertained as the Exhibit 
has been placed before Court  in a manner that only the month and 



year  of the receipt  is  visible  and not  the exact  date.In  the main 
Complaint petition, it is stated at paragraph 4 that the complainant 
issued a Registered Post with A/D card “Demand Notice” to the 
accused through his lawyer on 20.7.2013, which was duly served 
to the complainant  by the Postman of Kuwaritol  Post  Office  on 
19.8.2013.Again,  in  his  Evidence  on  Affidavit,  the  complainant 
has  not  stated  the  date  of  receipt  of  the  Legal  Notice  by  the 
accused. In his complaint Petition the complainant has stated that 
the Notice was received on 19.8.2013 but as per the records of the 
Post Office ( though not read as part of evidence but placed by the 
Complainant side) and also by the accused’s own admission that 
the Notice was received on behalf of the accused on 28.7.13 .The 
Complaint  was  filed  on  9.10.2013.There  are  several 
inconsistencies  in  the  dates  stated  by  the  complainant  and  the 
Complainant has produced no satisfactory document showing the 
date on which the Legal Notice was sent and the date on which the 
Legal Notice was received.Section 101 of the Indian Evidence Act, 
states that –Whoever desires any Court to give judgment as to any 
legal right or liability dependent on the existence of facts which he 
asserts  ,  must  prove that  those facts exist.Therefore,  Prosecution 
must  stand  on  its  own  legs  and  must  produce  his  evidence  in 
support of his case. In the case in hand, the documentary evidence 
led  by  the  complainant  side  are  not  complete  and  satisfactory 
.However,  from  the  date  of  the  Memo  of  Dishonour  i.e  on 
29.06.2013  and  the  date  on  which  admittedly  the  notice  was 
received i.e 28.7.2013 , an inference may be drawn that the legal 
notice was sent within the stipulated time as provided under clause 
(b) of the proviso to section 138 NI Act.
                The accused has admitted his signature on the cheque 
(Exhibit  1)  although  he  has  denied  his  liabilities.  In  his  cross 
examination, the accused has admitted having received the Legal 
Notice on 28.7.2013.The plea of the accused that he had issued a 
blank cheque as security to the complainant is not sustainable as 
the  accused  has  failed  to  prove  the  same.  Therefore,  after 
consideration  of  the  evidence  on  record  and  in  view  of  the 



presumption  under  section  139  of  the  Act,  it  can  be  safely 
concluded  that the accused failed to make payment within fifteen 
days from the date of receipt of the legal notice.
 However, on perusal of the complaint petition, it appears that the 
case was  not filed within the period of 30 days after the lapse of 
15  days  from  the  date  of  receipt  of  demand  notice,  hence  the 
complaint is  not filed within the period of limitation.Point No.1 
has already been decided in the affirmative.  Therefore, in view of 
the above discussion and after studied perusal of the complaint and 
all materials on record, I have reached the inescapable conclusion 
that the complainant has failed  to prove his case in totality as the 
time  period  laid  down  under  Section  142  of  the  Negotiable 
Instruments Act, 1881 for filing of the Complaint  have not been 
adhered  with  and  clearly  the  benefit  of  the  failure  of  the 
complainant must go to the accused.
                                ORDER

In  view  of  the  foregoing  discussion  and   upon  perusal  of  the 
evidence on record, I  hold the accused, Sri Ramen Bora not guilty 
of commission of offence U/S 138 of the Negotiable Instruments 
Act. 1881. The accused is therefore acquitted from the charge of 
the  aforesaid  offence  and  set  at  liberty  forthwith.Bail  Bond  is 
extended up to six months from today.
Given under the hand and seal of this Court .
                                                 

                                                  Smt. I. Borthakur.
                                                  SDJM(M), Koliabor,
                                                   Nagaon.
                                                

                                        



                           APPENDIX

WITNESS FOR PROSECUTION
PW1 : Angshuman Bora

WITNESS FOR ACCUSED:
DW1: Ramen Bora

PROSECUTION DOCUMENTS

Exhibit 1:    Cheque  dated 5.06.2013
Exhibit  2:     Cheque  return  Memo  dated  29.6.2013  from SBI, 
Koliabor Branch
Exhibit 3:     Postal receipt
Exhibit 4:    Demand Notice
Exhibit  5  :     Memo  of  Assam  Gramin  Vikash  Bank   dated 
28.6.2013
Exhibit  5(1)  Memo  of  Assam  Gramin  Vikash  Bank  dated 
21.06.2013.

DEFENCE DOCUMENTS:

None.


